IN THE SUPREME COURT OF FLORIDA

IN RE FINAL REPORT OF THE ) Case No.:
JURY INNOVATIONS COMMITTEE )

RESPONSE BY THE FLORIDA CIVIL PROCEDURE RULES COMMITTEE
TO THE FINAL REPORT OF THE JUDICIAL MANAGEMENT COUNCIL’S
JURY INNOVATIONS COMMITTEE

Robert N. Clarke, Jr., Chair of the Civil Procedure Rules Committee
(“Committee’) of The Florida Bar, and John F. Harkness, Jr., Executive Director
of The Florida Bar, submit this response proposing changes to the Florida Rules of
Civil Procedure.

In aletter to the Committee dated October 17, 2003 (see Appendix D), the
Supreme Court requested that the Committee consider 13 of the recommendations
made by the Judicial Management Council’ s Jury Innovations Committee. The
Committee has studied the recommendations and makes the following responses,
which are discussed in detail below:

A.  Recommendation 7 (Jury Voir Dire Questionnaire) — A new jury
questionnaire is proposed, to replace the questionsin form 1.984.

B. Recommendation 9 (Expedited Trials) — The Committee recommends no
changes.

C. Recommendation 13 (Pre-voir Dire Judicial Statements) — The Committee
recommends no changes.

D. Recommendation 14 (Pre-voir Dire Opening Statements by Attorneys) — The
Committee recommends no changes.

E. Recommendation 16 (Questions by Jurors) — The Committee proposes new
rule 1.452.

F.  Recommendation 17 (Discussion of Evidence Prior to Deliberations) — The
Committee recommends no changes.




G. Recommendation 21 (Deposition Summaries) — The Committee
recommends no changes.

H.  Recommendation 22 (Expanding the Use of Depositionsin Civil Cases —
100 Mile Rule) — The Committee recommends no changes.

Recommendation 23 (Juror Notebooks) — The Committee proposes
amendments to rule 1.200(b) and a new rule 1.455.

J Recommendation 26 (Written Jury Instructions) — The Committee proposes
amendments to rule 1.470(b).

K. Recommendation 31 (Final Instructions Before Closing Arguments) — The
Committee proposes amendments to rule 1.470(b).

L.  Recommendation 33 (Read-back of Testimony) — The Committee
recommends no changes.

M. Recommendation 35 (Less than Unanimous V erdicts) — The Committee
recommends no changes.

A. Recommendation 7 (Standardized Juror Questionnair es)

Civil Procedure Rules Committee Action: The Committee recommends, by a
vote of 35-0, replacing the existing questionsin form 1.984 with a new
questionnaire.

Background: Recommendation 7 states as follows:

Pre-voir dire questionnaires are desirable and beneficia. Mode
questionnaires should be developed for both civil and criminal cases,
enabling lawyers to have a preview of jurors backgrounds. In-court
voir dire can then be limited to case-specific inquiries (subject to
reasonable time limitations imposed by the court) and any follow-up
guestions necessary to clarify written answers.

Committee Analysisand Comments. The Committee sought to create a clarified
list of questions for use by the court prior to voir dire to elicit general information
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from jurors within the confines of existing case law. The Committee gathered and
reviewed questionnaires from different circuitsin Florida. Most of the
questionnaires were substantially the same. The questionnaire provided is
considered to be a genera starting point for all trials, but not exhaustive, because
attorneys can expand on the questions. Each trial must be analyzed on its own
merits and additional areas of inquiry alowed as the court deems appropriate upon
the request of the parties. The proposed new questionnaire, to replace the questions
in existing form 1.984, isin Appendix B.

B. Recommendation 9 (Expedited Trials)

Civil Procedure Rules Committee Action: The Committee recommends no
change, by a vote of 34-0.

Background: Recommendation 9 states as follows:

When used properly, expedited trials can be a useful tool to save
jurors time. A newly enacted but underutilized provision, section
45.075, Florida Statutes, establishes the procedures for expedited civil
trials, that is, trials which must be limited to one day, but may involve
ajury. In order to encourage the use of expedited jury trias, attorneys
should be required by court rule to notify their clientsin writing of the
applicability of the expedited trial procedure. In addition, the attorney
should be required to file a statement with the court that this notice
has been provided to the client.

Committee Analysis and Comments: In addition to the discussion in the Jury
Innovations Committee report, the Committee reviewed and discussed 8§ 45.075,
Ha. Stat., titled “ Expedited trials,” which alows a court to conduct an expedited
trial as provided in that section. It was not part of the Committee’ s assignment to
determine whether this statute was procedural or substantive or constitutional;
accordingly, the Committee takes no position on that issue. There was significant
discussion among Committee members, who include judges as well astrial
attorneys, in regard to what type of cases would be suited for this expedited trial
procedure. The Committee agreed that whether an expedited trial would be
appropriate in a case would depend on a multitude of factors, including the facts of
the case, the issues involved, the number of witnesses, the extent of the damage,
the number of documents involved, the complexity of the case, and a myriad of
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other factors which are case specific. In generdl, if a case could be submitted for a
one-day expedited trial, it would often be disposed of by summary judgment or
resolved during mediation. It would appear that few, if any, cases would lend
themselves to a one-day expedited trial where each party has no more than three
hours to present its case, including the opening, all testimony and evidence, and the
closing.

The Committee considered whether requiring client notification of expedited
trials would be of any benefit to the court and the litigants. Committee members
agreed that expedited trials would not be appropriate in all civil cases. In fact,
based on the discussions and experience of the Committee members, very few
cases would be appropriate for expedited trials. The determination of whether an
expedited trial is appropriate is based on amyriad of other factors, primarily the
complexity of the issues in the case, and providing notice to the client would not
alter that decision. In other words, notice does not play a significant part in the
determination of whether to submit a case for an expedited trial as defined by the
Satute.

Requiring notification would needlessy increase the cost of litigation.
Notifying clients of the expedited trial proceeding when the caseis not appropriate
for an expedited trial would cause client confusion and would waste the time of the
attorney, client, and court. Filing affidavits in the court stating that clients have
been notified of an expedited trial procedure would increase the time, effort, and
cost of the clerk of court and, thereby, court administration.

Further, the Committee discussed what ramifications, if any, there should be
if notification were required but an attorney did not give notification. The
Committee considered whether there would be any harm to the court, the litigants,
or the jurors. Given that in the majority of civil cases expedited trials would not be
appropriate, the Committee did not fed that it would be advisable to sanction
attorneys for not providing notice in cases which would not lend themselves to
expedited trials. Further, it would be impracticable to craft aruleto tell an attorney
In which cases notice should be given. This decision is better |€eft to the
professiona judgment of the attorney handling the case in consultation with the
client.

In sum, the Committee was unable to ascertain a substantial benefit to
having a rule requiring client notification verified by an attorney’s affidavit. The
use or non-use of an expedited trial does not hinge on client notification but,
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instead, is determined by factors inherent in the complexity and issues associated
with a particular case. The Committee agrees that expedited trias, when used
appropriately, can be a useful tool not only to jurors but also to the court. Although
most, if not al, attorneys who handle litigation should be familiar with § 45.075,
Ha. Stat., the Committee believes that if thereis alack of knowledge of this
statute, education through CLE would be aviable adternative.

Accordingly, for the reasons set forth above, the Committee recommends no
rule change in response to Recommendation 9. The Committee specifically
recommends no rule requiring Notification of Clients Regarding Expedited Trias
or Affidavits of Client Notification.

C. Recommendation 13 (Pre-voir Dire Judicial Statements)
and
D. Recommendation 14 (Pre-voir Dire Opening Statements by Attor neys)

Civil Procedure Rules Committee Action: It is the decision of the Committee, by
a 34-0 vote, that no new rules are needed in either instance.

Background: Recommendation 13 states as follows:

To encourage citizen participation in the jury system, judges should
be permitted and encouraged to give brief pre-voir dire statements
outlining the basic nature of the case. Thiswill increase juror interest
in serving on the jury and reduce the number of jurors requesting
dismissal from service.

Recommendation 14 states as follows:

Judges should be encouraged to allow attorneys to make brief mini-
opening statements to jurors before voir dire begins.

Committee Analysis and Comments. The Committee felt that judges already
have the inherent power to provide pre-voir dire case summaries to the jury and
that such presentations should be handled on a case-by-case basis after discussion
with the atorneys. As to the suggestion that attorneys should have such an
opportunity, it was felt that opening and closing statements were sufficient for
counsel of record to present their views of the case.
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E. Recommendation 16 (Questions by Jurors)

Civil Procedure Rules Committee Action: The Committee recommends, by a
vote of 45-5, adopting a new rule 1.452.

Background: Recommendation 16 states as follows:

Jurorsin both civil and criminal trials should be permitted to submit to
the judge written questions to be asked of witnesses by the judge. The
judge has the discretion to determine which jury questions are to be
asked of witnesses. The Supreme Court should incorporate this right
into the rules of civil and criminal procedure.

Committee Analysisand Comments: In addition to the discussion in the Jury
Innovations Committee report, the Committee also considered Florida case law, 24
FLA. JUR. 2D Evidence and Witnesses § 826, and the Arizona rule, which states:

Jurors shall be permitted to submit to the court written questions
directed to witnesses or to the court. Opportunity shall be given to
counsel to object to such questions out of the presence of thejury.
Notwithstanding the foregoing, for good cause the court may prohibit
or limit the submission of questions to witnesses.

Rule 39(b)(10), Arizona Rules of Civil Procedure.

The members of the Committee who participated in the discussions
unanimously agreed that there should be a rule embodying the procedure for jurors
to ask questions of witnesses. Even though § 40.50(3), Fla. Stat., states that the
court “shall” permit jurors to submit such questions, it is the strong
recommendation of the Committee that the rule should be permissive rather than
mandatory.

The proposed new rule submitted by the Committee isin Appendix B.

F. Recommendation 17 (Discussion of Evidence Prior to Ddliber ations)

Civil Procedure Rules Committee Action: The Committee, by avote of 45-1,
opposes the Recommendation and proposes no rule change.
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Background: Recommendation 17 states as follows:

Jurorsin civil trids only should be instructed that they are permitted
to discuss the evidence in the jury room during recesses from trial,
when all jurors are present, as long as they reserve judgment about the
outcome of the case until deliberations commence. The Supreme
Court should incorporate this right in the rules of civil procedure
and/or the standard jury instructions for civil cases. Extension of this
innovation to the crimina area should await further study in light of
the significant congtitutional rights which could be affected.

In his directive to the Committee on al of the Recommendations, Justice Anstead
wrote with regard to Recommendation 17:

Although a mgjority of the Court voted against implementation of
recommendation 17, which would alow jury deliberations prior to
verdict in civil cases only, the Court refers this proposal in the event
the committee concludes the proposal merits further consideration by
the Court. If the committee favors [recommendation 17], its report
should contain proposed rules implementing [that recommendation].

Committee Analysisand Comments. The Committee discussed
Recommendation 17 keeping in mind that the justices of the Supreme Court were
themselves divided on the subject. The Committee was also advised that the
Supreme Court Committee on Standard Jury Instructions in Civil Cases had
considered the Recommendation and had voted unanimously to oppose it. Further,
it was learned that the Criminal Procedure Rules Committee had reviewed the
Recommendation and opposed it with little debate.

Based on the above and some other serious concerns, the Committee voted
unanimously to oppose this recommendation. The discourse on the
Recommendation was brief as there was an overwhelming feeling that allowing
such discussions would create more problems than it would provide assistance to
the jury, court, and parties as deliberations got underway. Some concerns raised
included:

1) It would bedifficult to establish afair method for such discussions that
would ensure full participation by all jurors.



2) It would not be productive for the jurors to discuss the case and relevant
Issues before receiving instruction on the law of the case.

3) It would create a“dippery sope.”
4) Such discussions would have a critical impact on the ability of jurors to ask
questions during the tridl.

G. Recommendation 21 (Deposition Summaries)

Civil Procedure Rules Committee Action: The Committee, by a vote of 43-0,
recommends no change to the rules.

Background: Recommendation 21 reads as follows:

Deposition summaries may be used in civil trials. However, their use
in criminal proceedings should not be permitted.

Committee Analysisand Comments. The Committee considered Rule 32,
Arizona Rules of Civil Procedure, and the comment thereto which states:

(@). Use of Depositions.

At thetria or at any hearing any part or al of a deposition, so far as
admissible under the rules of evidence applied as though the witness
were then present and testifying, may be used against any party who
was present or represented at the taking of the deposition or who had
reasonable notice thereof, and had an opportunity and ssimilar motive
to develop the testimony by direct, cross, or redirect examination. The
party who seeks admission of said testimony by deposition may do so
without proof of the deponent’s unavailability to testify at trial.
Nothing contained in this Rule shall be construed to limit, in any way,
the right of any party to call the deposed witness to testify in person at
tridl.

If only part of a deposition is offered in evidence by a party, the court
may require the offeror to introduce contemporaneously any other part
which ought in fairness to be considered together with the part
introduced.



Substitution of parties pursuant to Rule 25 does not affect the right to
use depositions previously taken; and, when an action has been
brought in any court of the United States or of any state, and another
action involving the same subject matter is afterward brought between
the same parties or their representatives or successors in interest, all
depositions lawfully taken and duly filed in the former action may be
used in the latter asif originally taken therefore. A deposition
previousy taken may also be used as permitted by the Arizona Rules
of Evidence.

(b). Objections to Admissibility.

Subject to the provisions of Rules 28(b) and subdivision (d)(3) of this
rule, objection may be made at the trial or hearing to recelving in
evidence any deposition or part thereof for any reason which would
require the exclusion of the evidence if the witness were then present
and testifying.

(). Form of Presentation.

A party offering deposition testimony may offer it in the form
permitted by Rules 30(b)(4) and 30(c). If deposition testimony is
offered in any form for any purpose, the offering party shall provide
the court with atranscript of the portions offered. In casestried before
ajury, if deposition testimony is to be offered for purposes other than
Impeachment and is available in non-stenographic form, it shall be
presented to the jury in that form unless the court for good cause
orders otherwise.

(d). Effect of Errorsand Irregularitiesin Depositions

(1) Astonotice. All errors and irregularities in the notice for taking
a deposition are waived unless written objection is promptly served
upon the party giving the notice.

(2) Astodisgualification of officer. Objection to taking a
deposition because of disqualification of the officer before whomiit is
to be taken is waived unless made before the taking of the deposition
begins or as soon thereafter as the disqualification becomes known or
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could be discovered with reasonable diligence.
(3) Asto Taking of Deposition.

(A) Objectionsto the competency of awitness or to the
competency, relevancy, or materiality of testimony are not waived by
fallure to make them before or during the taking of the deposition,
unless the ground of the objection is one which might have been
obviated or removed if presented at that time.

(B) Errorsand irregularities occurring at the oral examination
In the manner of taking the deposition, in the form of the questions or
answers, in the oath or affirmation, or in the conduct of parties, and
errors of any kind which might be obviated, removed, or cured if
promptly presented, are waived unless seasonable objection thereto is
made at the taking of the deposition.

(C) Objectionsto the form of written questions submitted
under Rule 31 are waived unless served in writing upon the party
propounding them within the time allowed for serving the succeeding
cross or other questions and within 5 days after service of the last
questions authorized.

(D) Ohbjections to the form of the question or responsiveness
of the answer shall be concise, and shall not suggest answers to the
witness. No specification of the defect in the form of the question or
the answer shall be stated unless requested by the party propounding
the question. Argumentative interruptions shall not be permitted.

(E) Continuous and unwarranted off the record conferences
between the deponent and counsel following the propounding of
guestions and prior to the answer or at any time during the deposition
are prohibited. This conduct is subject to the proscriptions of Rule
32(d)(3)(D) and the sanctions prescribed in Rule 37.

(4) Asto completion and return of deposition. Errors and
irregularities in the manner in which the testimony is transcribed or
the deposition is prepared, signed, certified, sealed, indorsed,
transmitted, filed, or otherwise dealt with by the officer under Rules
30 and 31 are waived unless a motion to suppress the deposition or
some part thereof is made with reasonable promptness after such
defect is, or with due diligence might have been, ascertained.
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STATE BAR COMMITTEE NOTE
1970 Amendment

Rule 32: The 1970 revision collects in one place the materials on use
of depositionsin court proceedings, which had previoudly beenin
Rule 26(d), (e), and (f), putting them together with what had
previousy been in Rule 32 on the effect of errors and irregularitiesin
depositions. The change in Rule 32(a) would be permitted if the
witness were then present and testifying, accords with Skok v. City of
Glendale, 3 Ariz.App. 254, 257, 413 P.2d 585 (1966), which holds
that insofar as admissibility may be affected by changing events, it is
the status of the matter at trial which is controlling. A deposition may
be read even though the party isin court, Southern Pac Co. v.
Cavallo, 84 Ariz. 24, 323 P.2d 1 (1958), though it will not be
reversible error if in al the circumstances the trial court directs live
testimony. Han v. Horwitz, 2 Ariz.App. 245, 407 P.2d 786 (1965).
The deposition is admissible to challenge inconsistent statements.
Bogard G.M.C. Co. v. Henley, 92 Ariz. 107, 374 P.2d 660 (1962).

Use of depositions of witnesses, as distinguished from parties,
remains somewhat more restricted, and the requirements of 8§ 32(a)(3)
must be met. If a deposition is offered under that provision, any
necessary record must be made in the trial court to show the
foundation, as, for example, absence; Skok v. City of Glendale, 3
Ariz.App. 254, 258, 413 P.2d 585 (1966); Sow Development Co. v.
Coulter, 88 Ariz. 122, 130, 353 P.2d 890 (1960) (foundations held
adequate though not detailed in opinion). A claim of self-
incrimination at trial has been held an “exceptional circumstance”
warranting use of a deposition, Union Bank v. Safanie, 5 Ariz.App.
342, 349, 427 P.2d 146 (1967).

In Sec. 32(a)(4) a somewhat greater measure of discretion in
application is suggested by substituting, in lieu of “relevant” in the
pre-1970 rule equivalent Sec. 26(d)(4), the test of fairness. See
McCormick on Evidence, § 56, and Udall on Evidence, § 11, pp. 21—
23.

Sec. 32(d)(3)(B) asto waiver of certain objections not made at the
taking of the deposition has been held not to bar an objection to
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clearly inadmissible opinion evidence where the offeror offers the
testimony not against the deponent party, but against a third party, and
where the deponent is readily available to testify; Finnv. JH. Rose
Truck Lines, 1 Ariz.App. 27, 33, 398 P.2d 935 (1965). Nothing in the
new rule affects any of the Arizona interpretations mentioned in this
Note.

2004 COURT COMMENT [EFFECTIVE DEC. 1, 2004]

The verbatim reading of deposition transcripts at trial can be a tedious
exercise for the jury that greatly reduces juror comprehension and
attention. Deposition summaries are an effective means of giving a
jury the information contained in deposition transcriptsin an
understandable and abbreviated form. Rule 1006, Rules of Evidence,
already encourages the use of summaries of documents that “cannot
be conveniently examined in court.”

Parties are encouraged to agree upon and use a concise deposition
summary instead of averbatim reading of a deposition transcript.
When considered necessary for jury comprehension or an efficient
trial, the court may require the use of deposition summaries. See Rule
611, Arizona Rules of Evidence. Similarly, the court may require the
editing of videotaped depositions to fairly and succinctly include only
the important portions of the proceedings. Additionally, the
introduction of important portions of deposition transcripts, which
allows direct introduction of key questions and answers, is permitted.

Arizona, like Florida, has an evidentiary rule alowing the court to control
the mode and order of interrogating witnesses and presenting evidence:

Rule 611. Mode and Order of Interrogation and Presentation

(@ Control by Court; Time Limitations. The court shall exercise
reasonable control over the mode and order of interrogating witnesses
and presenting evidence so asto (1) make the interrogation and
presentation effective for the ascertainment of the truth, (2) avoid
needless consumption of time, and (3) protect witnesses from
harassment or undue embarrassment. The court may impose
reasonable time limits on the trial proceedings or portions thereof.
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(b)  Scope of cross-examination. A witness may be cross-
examined on any relevant metter.

(c) Leading questions. Leading questions should not be used on
the direct examination of awitness except as may be necessary to
develop the witness' testimony. Ordinarily, leading questions should
be permitted on cross-examination. A party may interrogate an
unwilling, hostile or biased witness by leading questions. A party may
call an adverse party or an officer, director, or managing agent of a
public or private corporation or of apartnership or association which
IS an adverse party or awitness whose interests are identified with an
adverse party and interrogate that person by leading questions. The
witness thus called may be interrogated by leading questions on behal f
of the adverse party aso.

COMMENT TO EVIDENCE RULE 611(A), 1995 AMENDMENT

Following are suggested procedures for effective document control:
(1) Thetria judge should become involved as soon as possible, and
no later than the pretrial conference, in controlling the number of
documents to be used at trial.

(2) For purposes of trial, only one number should be applied to a
document whenever referred to.

(3) Copies of key trial exhibits should be provided to the jurors for
temporary viewing or for keeping in juror notebooks.

(4) Exhibits with text should and, on order of the court, shall be
highlighted to direct jurors' attention to important language. Where
important to an understanding of the document, that language should
be explained during the course of tridl.

(5) At the close of evidence in atrial involving numerous exhibits, the
trial judge shall ensure that assimple and clear retrieval system, e.g.,
an index, is provided to the jurors to assist them in finding exhibits
during deliberations.

After alengthy discussion and analysis, the Committee concluded that

deposition summaries are permitted in Florida and the use of such summariesis

within the discretion of the court. See, e.g., 51 AM. JUR. TRIALS 88310, 311, 314;
National Judicia College of the ABA, The Inherent Powers of the Court (1980);
cf., Urban v. City of Daytona Beach, 101 So. 2d 414 (Ha. 1st DCA 1958).

13



Currently, there is no rule in the Florida Rules of Civil Procedure that would
prohibit the use of deposition summaries. Since the use of deposition summaries is
permitted and there is no case law or rule prohibiting it, the Committee concluded
that adding a rule would not ad the effective administration of justice.

The Committee considered whether adding a rule would be of any benefit to
the court and to litigants. Currently, if parties agree on a deposition summary, the
deposition summary can be read to the court. If the parties disagree on the use of a
deposition summary, the court would ultimately have to decide what would be
included in the deposition summary and what would not, which would, in essence,
require an evidentiary ruling. Further concerns were expressed that if deposition
summaries were required, it would increase the workload of attorneys prior to tria
and increase expense to the litigants. There was further discussion over whether
contested deposition summaries would aso ultimately increase the workload of the
court. The Committee also considered the benefit of deposition summaries,
including the concise presentation of short depositions to the fact finder. The
Committee concluded that contested deposition summaries would increase the cost
of litigation and the work of the court, but that deposition summaries that were
agreed to by the parties could streamline the litigation process.

Another reason to not change the rulesis that, if we are moving in the
direction of permitting jurors to ask questions, increased reliance on depositions
where questions cannot be asked would compromise that goal.

In conclusion, the Committee recommends that no rule be added to the
Florida Rules of Civil Procedure at this time because deposition summaries are
permitted in Floridaif agreed to by the parties within the court’ s discretion and
there is no rule prohibiting the use of such summaries.

H. Recommendation 22 (Expanding the Use of Depositions
in Civil Cases (100 Mile Reguirement)

Civil Procedur e Rules Committee Action: The Committee voted 37-5 to
recommend no change to the rules.

Background: Recommendation 22 reads as follows:

The civil rule requirement that a witness must be a greater distance
14



than 100 miles from the place of atria as a prerequisite for the use of
that person’s deposition at trial should be repealed.

Committee Analysisand Comments. The Committee considered Rule 32(a),
Arizona Rules of Civil Procedure, “Use of Depositions’:

At thetria or at any hearing any part or all of a deposition, so far as
admissible under the rules of evidence applied as though the witness
were then present and testifying, may be used against any party who
was present or represented at the taking of the deposition or who had
reasonabl e notice thereof, and had an opportunity and ssimilar motive
to develop the testimony by direct, cross, or redirect examination. The
party who seeks admission of said testimony by deposition may do so
without proof of the deponent’ s unavailability to testify at trial.
Nothing contained in this Rule shall be construed to limit, in any way,
the right of any party to call the deposed witness to testify in person at
tridl.

If only part of a deposition is offered in evidence by a party, the court
may require the offeror to introduce contemporaneously any other part
which ought in fairness to be considered together with the part
introduced.

Substitution of parties pursuant to Rule 25 does not affect the right to
use depositions previoudly taken; and, when an action has been
brought in any court of the United States or of any state, and another
action involving the same subject matter is afterward brought between
the same parties or their representatives or successorsin interest, all
depositions lawfully taken and duly filed in the former action may be
used in the latter asif originally taken therefore. A deposition
previoudy taken may also be used as permitted by the Arizona Rules
of Evidence.

The Committee also noted Maresh v. Sate, 489 N.W. 2d 298 (Neb. 1992),
which identifies a conflict between the Nebraska Rules of Civil Procedure and the
Rules of Evidence

Essentially, in order to delete the 100 Mile Requirement there would have to
be a substantial rewrite to Fla. R. Civ. P. 1.330(a)(3). Currently, rule 1.330(a)(3)
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states.

(3) The deposition of awitness, whether or not a party, may be
used by any party for any purposeif the court finds: (A) that the
witnessis dead; (B) that the witnessis at a greater distance than 100
miles from the place of trial or hearing, or is out of the state, unlessit
appears that the absence of the witness was procured by the party
offering the deposition; (C) that the witness is unable to attend or
testify because of age, illness, infirmity, or imprisonment; (D) that the
party offering the deposition has been unable to procure the
attendance of the witness by subpoena; (E) upon application and
notice, that such exceptional circumstances exist asto make it
desirable, in the interest of justice and with due regard to the
Importance of presenting the testimony of witnesses orally in open
court, to alow the deposition to be used; or (F) the witnessis an
expert or skilled witness.

Thisissue generated lengthy discussion. It was the consensus of the
committee that we cannot just delete subdivision (a)(3)(B) because the effect of
deleting that provision essentialy resultsin any party being able to use any
deposition of any witness at trial. If subdivision (B) were deleted from the rule,
there would be no need for subdivisions (C), (D), (E) or (F), which would result in
asgnificant re-write of that rule, which would essentialy be a new rule. Further, it
was the understanding of the Committee that the purpose of this recommended rule
change was to decrease the cost of litigation and make the process more cornvenient
for the witnesses. However, most members of the Committee felt that this change
would actually increase the cost of litigation and create additional inconvenience to
the witnesses because many lawyers would take lengthier depositions if every
deposition could be used at trial and/or depositions would be taken twice, once for
the purpose of discovery and then again for use at tridl.

Another reason to not change the rulesis that, if we are moving in the
direction of permitting jurors to ask questions, increased reliance on depositions
where questions cannot be asked would compromise that goal.

The Committee also noted that under rule 1.330(a)(3)(E), the court has
discretion “in the interest of justice and with due regard to the importance of
presenting the testimony of witnesses orally in open court, to allow the deposition
to be used.” Accordingly, since the court has discretion to permit the deposition
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notwithstanding the 100 Mile Requirement, the Committee recommends that no
new rule be proposa at this time.

l. Recommendation 23 (Juror Notebooks)

Civil Procedure Rules Committee Action: The Committee voted 34-0 to amend
rule 1.200(b) (to add a new (5), authorizing the court to require parties to appear
for a conference to consider and determine the use and content of juror notebooks):

(b) Pretrial Conference. After the action is at issue the
court itself may or shall on the timely motion of any party require the
parties to appear for a conference to consider and determine:

(1) thesimplification of the issues;

(2) thenecessity or desirability of amendments to the
pleadings;

(3) thepossihility of obtaining admissions of fact and
of documents that will avoid unnecessary proof;

(4) thelimitation of the number of expert witnesses;
and

(5) the potential use of juror notebooks; and

(6) any matters permitted under subdivision (a) of this
rule.

and to add a new rule, 1.455 (giving judges discretion to allow documents and
exhibits to be included in notebooks for use by the jurors during trial):

RULE 1.455. JUROR NOTEBOOKS

In its discretion, the court may authorize documents and
exhibits to be included in notebooks for use by the jurors during trial
to aid them in performing their duties.
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Background: Recommendation 23 reads as follows:

Juror notebooks, which can serve a useful function (especialy in civil
cases) in lengthy and complex trials, should be specifically authorized
by court rule.

Committee Analysisand Comments: In addition to the Jury Innovations
Committee report, the Committee considered the changes that Arizona made to
Rule 47 and Rule 16(b), Arizona Rules of Civil Procedure:

(g). Juror Notebooks.

In its discretion, the court may authorize documents and exhibits to be
included in notebooks for use by the jurors during trid to aid them in
performing their duties.

Rule 47(g), Arizona Rules of Civil Procedure.

Arizona s Rule 16 addresses subjects to be discussed at the pretria
conference and states:

Rule 16(b). Scheduling and Subjectsto Be Discussed at
Comprehensive Pretrial Conferencein Non-Medical Malpractice
Cases.

Except in medical malpractice cases, upon written request of any

party the court shal, or upon its own motion the court may, schedule a
comprehensive pretrial conference. At any comprehensive pretrial
conference under this rule, except for conferences conducted in
medical malpractice cases, the court may:

(1) Determine the additional discovery to be undertaken and a
schedule therefore. The schedule shall include depositions to be
taken and the time for taking same; production of documents; non-
uniform interrogatories, admissions; inspections or physical or
mental examinations; and any other discovery pursuant to these
rules.

(2) Determine a schedule for the disclosure of expert witnesses.
Such disclosure shall be within 90 days after the conference except
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upon good cause shown.

(3) Determine the number of expert withesses or designate expert
witnesses as set forth in Rule 26(b)(4).

(4) Determine a date for the disclosure of non-expert witnesses and
the order of their disclosure; provided, however, that the date for
disclosure of all witnesses, expert and non-expert, shall be at least
45 days before the completion of discovery. Any witnesses not so
disclosed shall not be allowed to testify at trid unlessthereisa
showing of good cause.

(5) Resolve any discovery disputes which have been presented to
the court by way of motion not less than 10 days before the
conference. The moving party shall set forth the requested
discovery to which objection is made and the basis for the
objection. The responding party may file a response not less than 3
days before the conference. No replies shall be filed unless ordered
by the court. The court shall assess an appropriate sanction,
including those permitted under Rule 16(f), against any party or
attorney who has engaged in unreasonable, groundless, abusive or
obstructionist discovery.

(6) Eliminate non-meritorious claims or defenses.
(7) Permit the amendment of the pleadings.
(8) Assist in identifying those issues of fact which are still at issue.

(9) Obtain stipulations as to the foundation or admissibility of
evidence.

(10) Determine the desirability of specia procedures for
management of the case.

(11) Consider alternative dispute resolution.

(12) Determine whether any time limits or procedures set forth in
the discovery rules or set forth in these Rules or Loca Rules of
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Practice should be modified or suspended.

(13) Determine whether Rule 26.1 has been appropriately complied
with by the parties.

(14) Determine a date for a settlement conference if such a
conference is requested by a party or deemed advisable by the
court.

(15) Determine a date for filing the joint pretrial statement required
by subpart (d) of these Rules.

(16) Determine atrial date.

(17) Discuss the imposition of time limits on trial proceedings or
portions thereof, the use of juror notebooks, the giving of brief pre-
voir dire opening statements and preliminary jury instructions, and
the effective management of documents and exhibits.

(18) Make such other orders as the court deems appropriate.
J. Recommendation 26 (Written Jury Instructions)

and
K. Recommendation 31 (Final I nstructions Before Closing Arguments)

Civil Procedure Rules Committee Action: The Committee voted 34-1 to propose
amendments to rule 1.470 (“ Exceptions Unnecessary”) as follows:

(b) Instructionsto Jury. Not later than at the close of the
evidence, the parties shall file written requests that the court
instructeharge the jury on the law set forth in such requests. The court
shall then require counsel to appear before it to settle the
Instructionseharges to be given. At such conference, all objections
shall be made and ruled upon and the court shall inform counsel of
such instructionseharges as it will give. No party may assign as error
the giving of any instructionehapge unless that party objects thereto at
such time, or the failure to give any instructioneharge unless that party

requested the same. Fhe-court-shall-oralhy-charge the jury-after-the
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ef—HsehaFgesiee%haqu— Before cI oS nq arquments, the court shaII

ordly instruct the jury on the issues to be decided and provide any
other instructions relevant to closing arguments. Upon compl etion of
closing arguments, the court shall give any remaining instructions and
may repeat any instruction before the jury retires to deliberate. The
court shall provide each juror with awritten set of the instructions for
his or her usein deliberations. The court shdl file a copy of such
Instructions.

Background: Recommendation 26 deals with written jury instructions and 31 with
find instructions before closing arguments. Recommendation 31 was submitted to
the Committee for implementation, and 26 was submitted for review. The text of
these two Recommendationsis as follows:

26 (Written Jury Instructions):
Copies of the written jury instructions should be given to jurors for
their use during deliberations.

31 (Final Instructions Before Closing Arguments):
Judges should be encouraged to deliver their final instructions to the
jury before closing arguments.

In his directive to the Committee on all of the Recommendations, Justice
Anstead wrote with regard to Recommendations 26 and 31.

The Court would like your committee to review recommendation 26
(Written Jury Instructions) and submit a proposed rule if the
committee determines a rule is warranted. If the committee determines
no ruleisin order, please explain the committee' s reasoning in your
report. The Court a'so would like your committee to consider
recommendation 31 (Final Instructions Before Closing Arguments),
which the Court approves in concept, and propose any amendments
the committee believes are warranted.

Committee Analysisand Comments. The Committee discussed
Recommendations 26 and 31 extensively. In short, it was decided unanimoudly that
both Recommendations have merit and should be implemented. It was further
decided that such implementation could be accomplished through amendmentsto
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Fla. R. Civ. P. 1.470(b). During its discussion, the Committee reviewed the
response of the Supreme Court Committee on Standard Jury Instructions in Civil
Cases with regard to these Recommendations as well as the following jury
instruction language from Arizona, Arkansas, the District of Columbia, and Idaho,
and Mississippi:

Arizona Rule 51(b)(3):

The court’s preliminary and final instructions on the law shall bein
written form and a copy of the instructions shall be furnished to each
juror before being read by the court. Upon retiring for deliberations
the jurors shall take with them all jurors copies of final written
Instructions given by the court. In limited jurisdiction courts, the court
may record jury instructions on audiotape and provide these audio
Instructions to the jury for their use during deliberations.

Arkansas Rule 51: The court shal instruct the jury prior to the arguments of
counsel.

District of Columbia: In 1998, the DC Jury Project recommended that “judges
give final jury instructions on substantive law before closing arguments, reserving
only instructions on administrative matters until after closing arguments.” DC Jury
Project Recommendation 26.

|daho Rule 51(b):

Rulingson Objections— Final Instructionsand Arguments. The
court may give instructions to the jury at any time, and at various
times, during the trial, al of which shall be made written instructions
and constitute part of the record. Prior to giving any opening or final
instructions, the court shall furnish copies of them to al parties and
allow counsel areasonable time to examine them and make objections
outside the presence of the jury. No party may assign as error the
giving of or failure to give an instruction unless the party objects
thereto before the jury retiresto consider its verdict, stating distinctly
the instruction to which that party objects and the grounds of the
objection. After the court makes all rulings on requested instructions
and objections, and advises the parties of the fina instructionsto be
given, the court shall read to the jury the written instructions before
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the final arguments of the parties are given. All final arguments shall
be reported verbatim unless otherwise stipulated in the record by all of
the parties to the action. The written instructions, and a minimum of
two copies thereof, shall be given to the jury to take when the jury
retires for deliberation. Any request by the jury to be further informed
of any point concerning the action shall be communicated to the court
in writing, a which time the attorneys for the parties shall be given
the opportunity to be present, if the attorney is available and can be
present within a reasonable period of time, and the court in its
discretion may further instruct the jury in writing or explain the
Instructions in open court which shall be made part of the record.

Mississippi Rule 51:

(c) Instructionsto be Written. Except as dlowed by Rule 51(a), all
instructions shall be in writing.

(d) When Read; Availableto Counsel and Jurors. Instructions shall
be read by the court to the jury at the close of all the evidence and
prior to oral_argument; they shall be available to counsel for use
during argument. Instructions shall be carried by the jury into the jury
room when it retires to consider its verdict.

The maor concern raised during the discussion of Recommendations 26 and
31 was incorporating them without encroaching on the trial court’s inherent power
to exercise reasonable control of its courtroom. In other words, would the jury
instruction requirements be mandatory or discretionary? While Recommendation
26 seemsto require thetria court to provide the jury with written instructions, the
question of when to do so presents problems, especialy in conjunction with
Recommendation 31. Rule 1.470(b) aready seems to make written jury
Instructions mandatory, but gives the court an out with the language “when
practicable.” The Standard Civil Jury Instructions Committee recommends that if
oral ingructions are given before closing arguments, written instructions should
also be given at that time. Members of the Committee initially agreed with that
pronouncement, but acknowledged that it is not always practicable to give written
jury instructions before closing arguments (there is not always enough time to get
them together before closing arguments as they may change at the last instance).

Another issue that was addressed by the Committee was what to call the
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different types of jury instructions: “ Substantive instructions’ or “instructions on
the law” vs. “non-substantive” or “procedural” or “administrative” or
“housekeeping” instructions? The Standard Civil Jury Instructions Committee used
the terms “substantive” vs. “procedural.” The Jury Innovations Committee itself
called the instructions “substantive” vs. “instructions on administrative matters.”
Section 40.50(5), Fla. Stat., provides that

The court may give final instructions to the jury before closing
arguments of counsel to enhance jurors ability to apply the law to the
facts. In that event, the court may withhold giving the necessary
procedural and housekeeping instructions until after closing
arguments.

Following discussion of these issues, the Committee concluded that it should
be mandatory for the court to give the jury written instructions. However, when
they should be given would be discretionary. This could be accomplished by
excluding any “time’ language as it relates to the written instructions. It was aso
concluded that it should be mandatory for the court to oraly instruct before closing
arguments. The Committee determined after much debate that the terminology
used to describe the types of instructions given before closing arguments should be
Instructions “on the issues to be decided or any other instructions relevant to
closing arguments.” This language was determined to give the tria courts the most
latitude in deciding what is a substantive instruction and what is an administrative
Instruction on a case-by-case basis. It was suggested that there could be problems
in cases with several defendants, including Fabre defendants, involving various
causes of actions and issues such as agency, where some of the administrative
details as to the verdict form could detract from the jury hearing the substantive
Instructions prior to closing. Hence, it was determined by the Committeethat the
trial court should be permitted to repeat any of the “substantive” instructions it
feels necessary after closing arguments as well.

In drafting the amendments to rule 1.470(b), the Committee faced certain
language questions. First, the Committee needed to determine whether to use the
phrase “closing arguments’ or “final arguments.” In order to make this
determination, the rules for civil procedure, crimina procedure, and judicia
administration were searched. It was found that there is no mention of either of
these phrases in any of those rules. The civil procedure rules ssimply call them
“arguments.” Case law referring to rule 1.470 was also searched and it was found
that the mgjority of those cases call them “closing arguments.” Accordingly, in
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keeping with the bulk of the case law, the phrase “closing arguments’ was chosen
for useintherule.

Another language issue was the use of the words “charge” or
“Instruct/instructions’ throughout the rule. It was determined by the Committee
that it is more appropriate to use the words “instruct” or “instructions’ consistently
throughout the rule in keeping with the name of subdivision 1.470(b) —
“Instructions to Jury.”

Other issues tackled by the Committee in drafting the amendments to the
rule included the fact that the statute (now repealed) that the rule was based on
required that any written instructions should be filed in the case and form a part of
the record in the case. Language shadowing this repealed statute has been added at
the end of the proposed rule. Further, in All Bank Repos, Inc. v. Underwriters of
Lloyds of London, 582 So. 2d 692, 695 (Fla. 4th DCA 1991), the Fourth District
held that the rule implicitly required that if an instruction is written and provided to
the jury, al of the instructions must be provided in writing to the jury. This
requirement has been made clear by the use of the phrase “written set of the
instructions.”

L. Recommendation 33 (Read-back of Testimony)

Civil Procedur e Rules Committee Action: The Committee voted 34-0 to
recommend no rule change.

Background: Recommendation 33 is as follows:

The Supreme Court should develop specific criteriafor denying a
read-back request. Such criteria could include relevant factors, such as
whether the requested testimony is too lengthy or too vague. While
the trial judge should have discretion in granting or denying the read-
back of testimony, such a read-back should not be denied unless the
court finds that one of the criteria, such as excessive length or
vagueness, is met.

Committee Analysisand Comments. Research was conducted and case law was
found on the issue of read-back of testimony which gives trial judges broad
discretion in deciding whether to read back testimony.
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.... Itiswel established that trial judges have broad discretion in
deciding whether to read back testimony. See Sate v. Riechmann, 777
$S0.2d 342 (Fla.2000); Henry v. Sate, 649 So.2d 1361, 1365
(Fla1994); Coleman v. Sate, 610 So.2d 1283, 1286 (Fla.1992). In
Riechmann, we noted, in deciding that no error had occurred, that the
judge met with both parties prior to responding to the jury’ s request,
and that the testimony which was not read back was that of a State
witness which would have prgjudiced the defense. Seeid. at 365.
Similarly, in this case, the judge had extensive discussions with both
parties prior to responding to the jury. During those discussions,
defense counsal agreed with the trial court that the jury should be told
that the read back of C.J." s testimony would take three hours. This
strategy would have favored the defense since the testimony that was
requested was that of the State's key witness.

Additionally, courts have found no abuse of discretion even
where the trial judge has, without much consideration, entirely
rejected the jury’ s request for aread back. See, e.g., McKee v. Sate,
712 So.2d 837, 838 (Fla. 2d DCA 1998) (holding that trial judge who
failed to read back testimony of victim upon jury’ s request, but
instead told jurors to rely on their own memory, did not abuse his
broad discretion). Courts have consistently found no abuse of
discretion in denial of ajury’ srequest for aread back when doing so
would not be practical. See, e.g., Miller v. Sate, 605 So.2d 492, 495
(Fla. 3d DCA 1992) (finding no abuse of discretion where court
reporter did not have her notes with her); DeCastro v. Sate, 360
S0.2d 474 (Fla. 3d DCA 1978) (finding no abuse of discretion where
It was not practical because testimony was extensive and court
reporter was physically exhausted).

Francisv. Sate, 808 So. 2d 110, 130 (Fla. 2001) (finding no abuse of discretion
wheretrial court told jury that reading back of testimony would take three hours
and then left it up for the jury to decide).

The Committee does not believe Recommendation 33 requires that any of
the Rules of Civil Procedure be amended or that any new rules be drafted.

M. Recommendation 35 (L essthan Unanimous Verdicts )
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Civil Procedure Rules Committee Action: The Committee voted 34-0 to
recommend no changes.

Background: The text of Recommendation 35 is as follows:

In criminal cases, no consideration should be given to less than
unanimous verdicts, unless upon stipulation of the defendant,
Irrespective of whether initiated by the judge, an attorney, or the
defendant. However, there should be some consideration to generally
alowing the attorneys and parties to stipulate to |ess-than-unanimous
verdictsin civil cases under appropriate circumstances.

Committee Analysisand Comments:. The Committee felt overwhelmingly that a
civil rule change is Ssmply not necessary in response to Recommendation 35. If
parties want a less-than-unanimous verdict, they can stipulate to one without the
necessity of acivil rule.

Because of time constraints, these proposed amendments have not been
published in the Bar News or on the Bar’ s website. They will be posted
simultaneoudly with the filing of this petition, and the period for comment will be
30 days, unless the Court requests otherwise. The rules will also be submitted to
the Rules of Judicial Administration Committee and the Florida Bar Board of
Governors.
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RULE 1.200. PRETRIAL PROCEDURE

(@ Case Management Conference. At any time after responsive
pleadings or motions are due, the court may order, or a party, by serving a notice,
may convene, a case management conference. The matter to be considered shall be
specified in the order or notice setting the conference. At such a conference the

court may:

(1) schedule or reschedule the service of motions, pleadings, and
other papers,

(2) et orreset thetime of trials, subject to rule 1.440(c);

(3) coordinate the progress of the action if complex litigation
factors are present;

(4) limit, schedule, order, or expedite discovery;

(5) schedule disclosure of expert withesses and the discovery of
facts known and opinions held by such experts;

(6) schedule or hear motionsin limine;
(7)  pursuethe possibilities of settlement;

(8) require filing of preliminary stipulations if issues can be
narrowed;

(9) consder referring issues to a magistrate for findings of fact; and

(10) schedule other conferences or determine other matters that may
ad in the disposition of the action.

(b) Pretrial Conference. After the action is at issue the court itself may
or shal on the timely motion of any party require the parties to appear for a
conference to consider and determine:

(1) thesmplification of the issues,
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(2) thenecessity or desirability of amendments to the pleadings;

(3) theposshility of obtaining admissions of fact and of documents
that will avoid unnecessary proof;

(4) thelimitation of the number of expert witnesses;-and

(5) thepotential use of juror notebooks; and

(6) any matters permitted under subdivision (a) of thisrule.

(c) Notice. Reasonable notice shall be given for a case management
conference, and 20 days' notice shall be given for a pretrial conference. On failure
of a party to attend a conference, the court may dismiss the action, strike the
pleadings, limit proof or witnesses, or take any other appropriate action. Any
documents that the court requires for any conference shall be specified in the order.
Orders setting pretrial conferences shall be uniform throughout the territorial
jurisdiction of the court.

(d) Pretrial Order. The court shal make an order reciting the action
taken at a conference and any stipulations made. The order shall control the sub-
sequent course of the action unless modified to prevent injustice.

Committee Notes

1971 Amendment. The 3 paragraphs of the rule are lettered and given
subtitles. The present last paragraph is placed second as subdivision (b) because
the proceeding required under it is taken before that in the present second
paragraph. The time for implementation is changed from settling the issues
because the language is erroneous, the purpose of the conference being to settle
some and prepare for the trial of other issues. The last 2 sentences of subdivision
(b) are added to require uniformity by all judges of the court and to require
gpecification of the documentary requirements for the conference. The last
sentence of subdivision () isdeleted since it is covered by the local rule provisions
of rule 1.020(d). The reference to the parties in subgtitution for attorneys and
counsel isone of style because the rules generally impose obligations on the parties
except when the attorneys are specifically intended. It should be understood that
those parties represented by attorneys will have the attorneys perform for them in
the usua manner.
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1972 Amendment. Subdivision (a) is amended to require the motion for a
pretrial by a party to be timely. This is done to avoid motions for pretrial
conferences made a short time before trial and requests for a continuance of the
trial as aresult of the pretrial conference order. The subdivision is aso amended to
require the clerk to send to the judge a copy of the motion by a party for the
pretrial conference.

1988 Amendment. The purpose of adding subdivision (a)(5) is to spell out
clearly for the bench and bar that case management conferences may be used for
scheduling the disclosure of expert witnesses and the discovery of the opinion and
factual information held by those experts. Subdivision (5) is not intended to expand
discovery.

1992 Amendment. Subdivision (a) is amended to allow a party to set acase
management conference in the same manner as a party may set a hearing on a
motion. Subdivision (c) is amended to remove the mandatory language and make
the notice requirement for a case management conference the same as that for a
hearing on amotion; i.e., reasonable notice.

Court Commentary

1984 Amendment. Thisis a substantial rewording of rule 1.200.
Subdivision (a) is added to authorize case management conferences in an effort to
give the court more control over the progress of the action. All of the matters that
the court can do under the case management conference can be done at the present
time under other rules or because of the court’ s authority otherwise. The new
subdivision merely emphasizes the court’ s authority and arranges an orderly
method for the exercise of that authority. Subdivisions (a), (b), and (c) of the
existing rule are relettered accordingly. Subdivision (@) of the existing ruleis aso
amended to delete the reference to requiring the attorneys to appear at a pretrial
conference by referring to the parties for that purpose. Thisis consistent with the
language used throughout the rules and does not contemplate a change in present
procedure. Subdivisions (8)(5) and (a)(6) of the existing rule are deleted since they
are now covered adequately under the new subdivision (a). Subdivisions (b) and
(c) of the existing rule are amended to accommodate the 2 types of corferences
that are now authorized by the rules.
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RULE 1.452. QUESTIONSBY JURORS

(a) The court may permit jurors to submit to the court written questions
directed to witnesses or to the court. When permitted, such questions will be
submitted after al counsel have concluded their questioning of a withess.

(b) Any juror who has a question directed to the witness or the court shall
prepare an unsigned, written question and give the guestion to the bailiff, who will
give the guestion to the judge.

(c) Out of the presence of the jury, the judge will read the question to all
counsdl, allow counsdl to see the written question, and give counsdl an opportunity
to object to the question.

(d) If the court determines that the juror’s question calls for admissible
evidence

(1) theanswer may be stipulated by the parties in writing and read
by the court to the jury, or

(2)  the court may pose the guestion to the witness and then may
permit related questioning by counsdl. The court may place conditions or
limitations on such additional questioning or testimony.

(e) If the court determines that the juror’s question calls for inadmissible
evidence, the question shall not be read or answered. The court shall tell the jury
that trial rules do not permit some guestions and that the jurors should not attach
any significance to the fact that the guestion was not answered.
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RULE 1.455. JUROR NOTEBOOKS

In its discretion, the court may authorize documents and exhibits to be
included in notebooks for use by the jurors during trial to aid them in performing
their duties.

Committee Notes

2007 Amendment. In trials of unusua duration or involving complex
Issues, juror notebooks may ad juror comprehension and recall of evidence, and

their use should be encouraged.
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RULE 1.470. EXCEPTIONS UNNECESSARY

(@ Adverse Ruling. For appellate purposes no exception shal be
necessary to any adverse ruling, order, instruction, or thing whatsoever said or
done at the trial or prior thereto or after verdict, which was said or done after
objection made and considered by the trial court and which affected the substantial
rights of the party complaining and which is assigned as error.

(b) Instructionsto Jury. Not later than at the close of the evidence, the
parties shall file written requests that the court instructeharge the jury on the law
set forth in such requests. The court shall then require counsel to appear before it to
settle the instructionseharges to be given. At such conference, al objections shall
be made and ruled upon and the court shall inform counsel of such
Instructionseharges as it will give. No party may assign as error the giving of any
instructioneharge unless that party objects thereto at such time, or the failure to
glve any instructi ordqarge unless that party requested the same. Iheeeurt—shaH

shall oraly instruct the jury on the issues to be decided and provide anv other
instructions relevant to closing arguments. Upon compl etion of closing arguments,
the court shall give any remaining instructions and may repeat any instruction
before the jury retires to deliberate. The court shall provide each juror with a
written set of the instructions for his or her use in deliberations. The court shal file
acopy of such instructions.

(c) Ordes on New Trial, Directed Verdicts, etc. It shall not be
necessary to object or except to any order granting or denying motions for new
trials, directed verdicts, or judgments non obstante veredicto or in arrest of
judgment to entitle the party against whom such ruling is made to have the same
reviewed by an appellate court.

Committee Notes
1988 Amendment. The word “genera” in the third sentence of subdivision
(b) was deleted to require the court to specifically inform counsal of the changes it

intends to give. The last sentence of that subdivision was amended to encourage
judges to furnish written copies of their charges to juries.
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FORM 1.984. JUROR VOIR DIRE QUESTIONNAIRE
JURY QUESTIONNAIRE

Instructions to Jurors

Y ou have been selected as a prospective juror. It will aid the court and help shorten the
trial of cases if you will answer the questions on this form and return it in the enclosed self-
addressed stamped envelope within the next 2 days. Please complete the form in blue or black
ink and write as dark and legibly as you can.
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1. Please Print YOUE TUHl NBIMIE ...t eeeeeeeeeeeeeeaaeeneeeeeasessaaannneeeeas
2. State your residence address or, if you prefer, specify what neighborhood, subdivision, or
part Of the COUNLY YOU V@ 1N} ...t eeseeeeeeeeeassssssaannneeeesessessannneneee
3. How long have you 1ived 1N thiS COUNTY? ...t eeeeeeeeeeessesaeneneeeeeeseeaans
4. DO YOU OWN YOUI TESIAENCE? ...t et e e e e e e e e e e e e e eeeeeeeeeeeeeeeeeeeeas
5. Briefly describe your formal @AUCEEION: ...........eeeeeieeeeeeeeeeeeeeeeee e eeeeeeeeeaeessessaenneeeeeens
6. Areyou employed? .....coeeeiiiinieennes If 30, What dO YOU dO? ...
VDO 1S YOUE BIMNDIOVET? .ot eeeeeesaaeeeeeeeesssssasannnnneeesesssssanannnnneeeeesssananes
7. List all other types of employment you have had in your adult life: ...
8. If now unemployed, what was your most recent employment? ........ccceeeeeeeeeeeeeeeeeeeeeeeeeannnn.
9. What is your marital status? Single ............... Married ............... Separated ...............
Divorced ............... Widowed ...............
10. Do others live with you in your residence? ............... If so, what are their relationships to
N OU 2 it eeetetee e eeeeeeeeeesnasesasseeeensaan s seeseeeese e eeeeseeessnman et eeeeeeeesnnaa s teeeseeeesnnnnnsteeeeeeerennnnn
11. Are any of the people who live with you employed? ............... If so, who idare his, her,
OF TN BN OV I (S) 2 e eeeeeeeeeeeeeeseseeesasasasasasasasaaaaesasaaaaaseaeaaaaaeasaeaaaaaasas
12. Do you have any children who do not live with you?................ If so, what are their ages?
13. If any of your children who do not live with you are employed, what do they do?..............
14. Have you or any member of your family ever worked for a law firm or in the court
OV T MY 2 i ittt et eeeeeeeet e eeeeeeeeeeeeennntreeeeeeenbnnnnttreeaeeeennna i erateneennnnneeeeeeerennnnnnsas
15. Have you or anyone close to you ever sued someonein ANY kind of case? (Thisincludes

divorce, domestic violence, child support, landlord-tenant, small claims or workers
compensation, as well as business and injury disputes and any other litigation.)
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16. Have you or anyone close to you ever been sued by someonein ANY kind of case?..........
If SO, PIEASE EXPDIAIN. ..ot eeeeeeeeeeeeeeessssaaaneneeeeeesessaaannnnneeeeeseeasannnnnes
17. Have you or anyone close to you ever consulted a lawyer because you or someone close
to you suffered any kind of personal infury OF NArM? ..o oo eeeaeeeeens
18. Have you ever been aWitneSS iN @ laWSUIT? ......ooooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeas
19. Have you ever served on ajury? ............... If s0, how many times? ............... How many
were Civil? ............... How many were crimina? ............... How many times did the jury
reach averdict?............... How many times were you the foreperson? ......cccceeeeeeeeeeuenenn...
20. Have you or anyone close to you been acrime ViCtim? ......ooooeeeeeeeeeeeeeeeeeeeeeeenn
21. Have you or anyone close to you been charged with committingacrime?.........................
22. Do you or anyone close to you have any legd training?............... If s0, please describe:
23. Do you or anyone close to you have any medica training? ............... If ©, please
OO I DB, .ottt et e eeeeaeeeeeeeeeessssaaanneneeeeeeeesaaaannnnneeeeeesaaaaannnnneeeeesesaaaanes
24. Do you or anyone close to you have any training, education, or degrees in any other
technica or scientific field or any specialized area of knowledge? ............... If so, please
OO T DB, ..ot eeeeeeeeaeeeeeeeasssaaanneneeeeesassaaaannnnneeeseseesaaannneeeeeesesaaaanes
25. Are you afriend or relative of alaw enforcement offiCer? .......ooooeeveeeeeeieeeeeieeeeeeeeeeeeeeeeeannn.
26. Do you have any military experience? If so, please describe ...
27. Do you have any medical condition or disability that may prevent or hinder you from
serving on this jury, or that could make it difficult for you to participate as a juror or to
understand the case and the EVIAENCE? ........ooveeeeeeeeeeeeeeeeeeeeeeeeeeeeaeaaaaaaaaaaaeaeaseeas
If s0, is there an accommodation that can enable YOU t0 SEIVE? ..o
28. Are there any time constraints in your schedule or demands in your life that you would
like the court to consider when deciding whether you must serve on this jury?
29. Will you be able to get to the courthouse for each day of jury duty? ............... If not,
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D EASE EXID QU ...eeeeeeeeeeeeeeeeeeeeeeeeeeeeseseseseseseseseseseeeseeeseeeeeeeeeeerereeemeeeeeeeees

30. Did you complete this form yoursalf or did someone assist you?
(Circleone) Self Assisted

Please describe any assiStance YOU FECEIVEA: ..........coeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e eee e

Juror’s Signature

NOTE: This form does not have a caption as shown in form 1.901, but should be headed with
the name of the court summoning the juror.
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Proposed changes: Reasonsfor change:
RULE 1.200. PRETRIAL PROCEDURE
@ [no change]
(b) Pretrial Conference. After the action is at
issue the court itself may or shall on the timely motion of
any party require the parties to appear for a conference to
consider and determine:

1) the simplification of the issues;

2 the necessity or desirability of
amendments to the pleadings;

3 the possibility of obtaining
admissions of fact and of documents that will avoid

unnecessary proof;
4 the limitation of the number of
expert wit nesses;-and
) the potential use of juror notebooks; This change authorizes the court to require parties
and to appear for a conference to consider and
determine the use of juror notebooks, a worthwhile
(6) any matters permitted under innovation.

subdivision (a) of thisrule.

(© [no change]
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(d) [no change]
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Proposed changes:

RULE 1.452. QUESTIONSBY JURORS

(a) The court may permit jurors to submit to the
court written questions directed to witnesses or to the court.
When permitted, such questions will be submitted after all
counseal have concluded their questioning of a witness.

(b) Any juror who has a question directed to the
witness or the court shal prepare an unsigned, written
guestion and give the guestion to the bailiff, who will give
the guestion to the judge.

() Out of the presence of the jury, the judge
will read the question to al counsel, allow counsdl to see
the written question, and give counsel an opportunity to
object to the question.

(d) If the court determines that the juror’'s
question calls for admissible evidence,

(1 the answer may be stipulated by the
parties in writing and read by the court to the jury, or

(2) the court may pose the question to
the withess and then may permit related questioning by
counseal. The court may place conditions or limitations on
such additional questioning or testimony.

(e) If the court determines that the juror's

Reasonsfor change:

Fla Stat. 40.50, effective October 1, 1999,
provides that the court “shall” permit jurors to
submit written questions to witnesses or the court.
A rule of procedure should be adopted embodying
the procedure for jurors to ask witnesses questions.

APPX C-3



question calls for inadmissible evidence, the question shall
not be read or answered. The court shall tell the jury that
trial rules do not permit some questions and that the jurors
should not attach any significance to the fact that the
guestion was not answered.
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Proposed changes:

RULE 1.455. JUROR NOTEBOOKS

In its discretion, the court may authorize
documents and exhibits to be included in
notebooks for use by the jurors during trial to aid
them in performing their duties.

Committee Notes

2007 Amendment. In trials of unusua
duration or involving complex issues, juror
notebooks may aid juror comprehension and recall
of evidence, and their use should be encouraged.

Reasonsfor change:
Juror notebooks can be very helpful in

complicated trials, and a rule should be created
authorizing their use.
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Proposed changes:
RULE 1.470. EXCEPTIONSNECESSARY
@ [no change]

(b) Instructions to Jury. Not
later than at the close of the evidence, the parties
shall file written requests that the court
instructeharge the jury on the law set forth in such
requests. The court shall then require counsdl to
appear before it to settle the instructionseharges to
be given. At such conference, all objections shall
be made and ruled upon and the court shall inform
counsel of such instructionseharges as it will gve.
No party may assign as eror the giving of any
instructioneharge unless that party objects thereto
a such time, or the falure to give any
instructioneharge unless that party requested the
same.

the —arguments—are—completed—and,—when

practicable—shallfurnish-a-copy—of Hs-charges-to
thejurny—Before closing arguments, the court shall
oraly instruct the jury on the issues to be decided
and provide any other instructions relevant to
closing arguments. Upon completion of closing
arguments, the court shall give any remaining
instructions and may repeat any instruction before
the jury retires to deliberate. The court shall
provide each juror with a written set of the
ingtructions for his or her use in deliberations. The

Reasonsfor change:

It is was more appropriate to used the words
“instruct” or “instructions’ consistently
throughout the rule in keeping with the name of
subdivision 1.470(b) — “Instructions to Jury.”

It should be mandatory for the court to oraly
instruct the jury before closing arguments. The
types of instructions given then should be “on the
issues to be decided or any other instructions
relevant to closing arguments.” This language
gives tria courts the most latitude in deciding
what is a substantive instruction and what is an
administrative instruction on a case-by-case basis.
Because of potentia problems in cases with
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court shall file a copy of such instructions. multiple defendants, the trial court should be
permitted to repeat any of the “substantive”

(© [no change] instructions it feels necessary after closing
arguments as well. Although it would be useful if,
when oral instructions are given before closing
arguments written instructions were also given at
that time, it is not always practicable to do so
because the instructions may change at the last
minute.
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Supreme Court of Jfluriha

500 South Duval Street
Tallahassee, Florida 32399-1925

THOMAS [, HaLr

The Honorable Jennifer Drechsel Bailey
Chair, Civil Procedure Rules Committes
Courthouse Center

73 West Flagler Street, Suite 1001
Miami, Florida 33130-4763

Re: Final Report of the Jury Innovations Committee

Dear Judge Bailey:

I am writing to you in your capacity as Chair of the Civil Procedure Rules Committee to
ask your committee to consider a number of recommendations made by the Judicial Management
Council's Jury Innovations Committee. For your convenience, I enclose a copy of the Jury
Innovations Committee's Final Report and a copy of the Court’s administrative order, which has
attached a chart of the action the Court has taken on the Committee’s recommendations. Copies
of both can be found on the Court's website at www.flcourts. org/pubinfo/documents/Jury

InnovationsFinalReport.pdf.

The Court seeks your committee's assistance with the implementation of several of the
recommendations approved by the Court and refers for your committee's consideration several
other recommendations. First, in connection with recommendation 7 (Standardized Juror
Questionnaires), the Court agrees with the Committes’s analysis that using standardized
questionnaires can provide a uniform inquiry of jurors, promote streamlined juror examination,
and provide more insightful information by enabling jurors to answer questions in 2 more

Arex »-]
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Judge Bailey
October 17, 2003
Page Two

reflective and relaxed atmosphere. The Court would liké your committee to review form 1.984
(Juror Voir Dire Questionnaire), and recommend amendments necessary to update that form in
accordance with recommendation 7. In making its recommendation, the committee should
consider the enclosed sample forms submitted by the Trial Lawyers Section of The Florida Bar.
The Court would like your commitice to review recommendation 26 (Written Jury Instructions)
and submit a proposed rule if the committee determines a rule is warranted. If the committee
determines no rule is in order, please explain the committee’s reasoning in your report. The
Court also would like your committee to consider recommendation 31 (Final Instructions Before
Closing Arguments), which the Court approves in concept, and propose any amendments the
committee believes are warranted. The committee should feel free to propose any amendments
that it determines are necessary to implement the other recommendations approved by the Court,
as outlined in the enclosed chart.

The Court is also referring several other recommendations to your committee for either
recommendation or further study. The Court would like your committee to consider and submit
recommendations to the Court concerning recommendations 16 (Questions by Jurors), 17
(Discussion of Evidence Prior to Deliberations), 21 (Deposition Summaries), 22 (Expanding Use
of Depositions in Civil Cases—100 Mile Rule), 23 (Juror Notebooks), 33 (Read-back of
Testimony), and 35 (Less than Unanimous Verdicts). Although a majority of the Court voted
against implementation of recommendation 17, which would allow jury deliberations prior to
verdict in civil cases only, the Court refers this proposal in the event the committee concludes the
proposal merits further consideration by the Court. If the committee favors recommendations 16
or 17, its report should contain proposed rules implementing those recommendations. In
connection with the other recommendations, the committee may submit in its report to the Court
any amendments it believes are warranted. Finally, the Court refers to your committee for further
study recommendations 9 (Expedited Trials), 13 (Pre-voir Dire Judicial Statements), and 14 (Pre-
voir Dire Opening Statements by Attorneys). In connection with recommendation 9, at this time
the Court declines to adopt a rule requiring attorneys to notify their clients in writing of the
applicability of the expedited trial procedure afforded in section 45.075, Florida Statutes. Your
sommittee should take whatever action it deems appropriate regarding these recommendations,

Your committee should give the matiers referred for proposed amendments or
ecommendations expedited consideration and report back to the Court with its recommendations
yy May 1, 2004. Your original report should be filed with the Clerk's office, with a copy to
lustice Wells, Liaison to the Jury Innovations Committee, and Deborah Meyer, the Director of
“entral Staff. If you should determine that more time is required to submit your report, please
ile a motion for extension of time with the Clerk's office.
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Judge Bailey
Dctober 17, 2003
Page Three

Thank you in advance for your attention to this matter. If you have any questions, please
do not hesitate to call me or Justice Wells.

HLA/CTW/DM/pb
Enclosures

cc:  The Honorable Charles T. Wells, Liaison, Jury Innovations Committee
The Humrablc Eﬂhcrt L. Shevin, Chair, Jury Innovations Committee
Bar Staff Liaison, Rules of Civil Procedure Committee
Ms. Deborah J. Mc}wr Central Staff Director, Florida Supreme Court
Mr. Tom Hall, Clerk of the Florida Supreme Court
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